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§ 205.190 Purpose and scope. 
(a) This subpart establishes the pro-

cedures for determining the nature and 
extent of violations of the DOE regula-
tions in parts 210, 211, and 212 and the 
procedures for issuance of a Notice of 
Probable Violation, a Proposed Reme-
dial Order, a Remedial Order, an In-
terim Remedial Order for Immediate 
Compliance, a Remedial Order for Im-
mediate Compliance, a Notice of Prob-
able Disallowance, a Proposed Order of 
Disallowance, an Order of Disallow-
ance, or a Consent Order. Nothing in 
these regulations shall affect the au-
thority of DOE enforcement officials in 
coordination with the Department of 
Justice to initiate appropriate civil or 
criminal enforcement actions in court 
at any time. 

(b) When any report required by the 
ERA or any audit or investigation dis-
closes, or the ERA otherwise discovers, 
that there is reason to believe a viola-
tion of any provision of this chapter, or 
any order issued thereunder, has oc-
curred, is continuing or is about to 
occur, the ERA may conduct an in-
quiry to determine the nature and ex-
tent of the violation. A Remedial Order 
or Order of Disallowance may be issued 
thereafter by the Office of Hearings 
and Appeals. The ERA may commence 
enforcement proceedings by serving a 
Notice of Probable Violation, a Notice 
of Probable Disallowance, a Proposed 
Remedial Order, a Proposed Order of 
Disallowance, or an Interim Remedial 
Order for Immediate Compliance.

§ 205.191 [Reserved]

§ 205.192 Proposed remedial order. 
(a) If the ERA finds, after the 30-day 

or other period authorized for reply to 
the Notice of Probable Violation, that 
a violation has occurred, is continuing, 
or is about to occur, it may issue a 
Proposed Remedial Order, which shall 
set forth the relevant facts and law. 

(b) The ERA may issue a Proposed 
Remedial Order at any time it finds 
that a violation has occurred, is con-
tinuing, or is about to occur even if it 
has not previously issued a Notice of 
Probable Violation. 

(c) The ERA shall serve a copy of the 
Proposed Remedial Order upon the per-
son to whom it is directed. The ERA 

shall promptly publish a notice in the 
FEDERAL REGISTER which states the 
person to whom the Proposed Remedial 
Order is directed, his address, and the 
products, dollar amounts, time period, 
and geographical area specified in the 
Proposed Remedial Order. The notice 
shall indicate that a copy of the Pro-
posed Remedial Order with confidential 
information, if any, deleted may be ob-
tained from the ERA and that within 15 
days after the date of publication any 
aggrieved person may file a Notice of 
Objection with the Office of Hearings 
and Appeals of accordance with 
§ 205.193. The ERA shall mail copies of 
the FEDERAL REGISTER notice to all 
readily identifiable persons who are 
likely to be aggrieved by issuance of 
the Proposed Remedial Order as a final 
order. 

(d) The Proposed Remedial Order 
shall set forth the proposed findings of 
fact and conclusions of law upon which 
it is based. It shall also include a dis-
cussion of the relevant authorities 
which support the position asserted, in-
cluding rules, regulations, rulings, in-
terpretations and previous decisions 
issued by DOE or its predecessor agen-
cies. The Proposed Remedial Order 
shall be accompaned by a declaration 
executed by the DOE employee pri-
marily knowledgeable about the facts 
of the case stating that, to the best of 
declarant’s knowledge and belief, the 
findings of fact are correct. 

(e) The ERA may amend or withdraw 
a Proposed Remedial Order at its dis-
cretion prior to the date of service of a 
Statement of Objections in that pro-
ceeding. The date of service of the 
amended documents shall be consid-
ered the date of service of the Proposed 
Remedial Order in calculating the time 
periods specified in this part 205.

§ 205.192A Burden of proof. 
(a) In a Proposed Remedial Order pro-

ceeding the ERA has the burden of es-
tablishing a prima facie case as to the 
validity of the findings of fact and con-
clusions of law asserted therein. The 
ERA shall be deemed to meet this bur-
den by the service of a Proposed Reme-
dial Order that meets the requirements 
of § 205.192(d) and any supplemental in-
formation that may be made available 
under § 205.193A. 
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(b) Once a prima facie case has been 
established, a person who objects to a 
finding of fact or conclusion of law in 
the Proposed Remedial Order has the 
burden of going forward with the evi-
dence. Furthermore, the proponent of 
additional factual representations has 
the burden of going forward with the 
evidence. 

(c) Unless otherwise specified by the 
Director of the Office of Hearings and 
Appeals or his designee, the proponent 
of an order or a motion or additional 
factual representations has the ulti-
mate burden of persuasion.

§ 205.193 Notice of Objection. 
(a) Within 15 days after publication 

of the notice of a Proposed Remedial 
Order in the FEDERAL REGISTER any ag-
grieved person may file a Notice of Ob-
jection to the Proposed Remedial Order 
with the Office of Hearings and Ap-
peals. The Notice shall be filed in du-
plicate, shall briefly describe how the 
person would be aggrieved by issuance 
of the Proposed Remedial Order as a 
final order and shall state the person’s 
intention to file a Statement of Objec-
tions. No confidential information 
shall be included in a Notice of Objec-
tion. The DOE shall place one copy of 
the Notice in the Office of Hearings and 
Appeals Public Docket Room. 

(b) A person who fails to file a timely 
Notice of Objection shall be deemed to 
have admitted the findings of fact and 
conclusions of law as stated in the Pro-
posed Remedial Order. If a Notice of 
Objection is not filed as provided by 
paragraph (a) of this section, the Pro-
posed Remedial Order may be issued as 
a final order. 

(c) A person who files a Notice of Ob-
jection shall on the same day serve a 
copy of the Notice upon the person to 
whom the Proposed Remedial Order is 
directed, the DOE Office that issued 
the Proposed Remedial Order, and the 
DOE Assistant General Counsel for Ad-
ministrative Litigation. 

(d) The Notice shall include a certifi-
cation of compliance with the provi-
sions of this section, the names and ad-
dresses of each person served with a 
copy of the Notice, and the date and 
manner of service. 

(e) If no person files a timely Notice 
of Objection, ERA may request the Of-

fice of Hearings and Appeals to issue 
the Proposed Remedial Order as a final 
Remedial Order. 

(f) In order to exhaust administrative 
remedies with respect to a Remedial 
Order proceeding, a person must file a 
timely Notice of Objection and State-
ment of Objections with the Office of 
Hearings and Appeals.

§ 205.193A Submission of ERA supple-
mental information. 

Within 20 days after service of a No-
tice of Objection to a Proposed Reme-
dial Order the ERA may serve, upon 
the person to whom the Proposed Re-
medial Order was directed, supple-
mental information relating to the cal-
culations and determinations which 
support the findings of fact set forth in 
the Proposed Remedial Order.

§ 205.194 Participants; official service 
list. 

(a) Upon receipt of a Notice of Objec-
tion, the Office of Hearings and Ap-
peals shall publish a notice in the FED-
ERAL REGISTER which states the person 
to whom the Proposed Remedial Order 
is directed, his address and the prod-
ucts, dollar amounts, time period, and 
geographical area specified in the Pro-
posed Remedial Order. The notice shall 
state that any person who wishes to 
participate in the proceeding must file 
an appropriate request with the Office 
of Hearings and Appeals. 

(b) The Office that issued the Pro-
posed Remedial Order and the person 
to whom the Order is directed shall be 
considered participants before the Of-
fice of Hearings and Appeals at all 
stages of an enforcement proceeding. 
Any other person whose interest may 
be affected by the proceeding may file 
a request to participate in the pro-
ceeding with the Office of Hearings and 
Appeals within 20 days after publica-
tion of the notice referred to in para-
graph (a) of this section. The request 
shall contain 

(1) The person’s name, address, and 
telephone number and similar informa-
tion concerning his duly authorized 
representative, if any; 

(2) A detailed description of the per-
son’s interest in the proceeding; 
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